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State officials are entitled to immunity from foreign jurisdiction in respect of acts performed in an
official capacity. This immunity is called immunity ratione materiae. Although this immunity has been
confirmed in state practices since 19th century, there is yet no established rationale of this immunity,
which causes two problems of interpretation.

The First is whether this immunity extends to international crimes. The second is the validity
of relying on the attribution rules articulated in the ILC Articles on the Responsibility of States for
Internationally Wrongful Acts in determining whether an official’'s act constitutes an “act performed
in an official capacity.” This paper attempts to gain a perspective to examine these two issues by
clarifying the rationale of the immunity.

This paper is structured into four parts. Firstly, it examines previous researches on the immunity
and points out the problems with each theory. Second, based on the examination of leading cases, it is
shown that the immunity ratione materiae of state officials derives from the control of home countries
over the acts performed in an official capacity. The Home Government has the right to decide
what instructions to give to its officials in order to implement its policies and to assess whether
such instructions have been properly carried out, which is protected under international law by the
principle of non-interference. As a result, it prohibits other countries from exercising jurisdiction over
acts performed by officials in order to implement the home country’s policies. Third, two issues as
pointed out above are considered through the perspective of the rationale of the immunity. In the last
part, the conclusion is stated.
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