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To Punish or Pardon?:

Latin America’s Dilemma in Confronting Past Human Rights Violations

<Summary>

Kazuo Ohgushi

In Latin America, as in some other parts of the world, perpetrators of heinous
human rights violations have usually escaped the prosecution for their acts. Since
the “democratization” in the 1980s and the end of civil wars in Central America in
the 1990s, human rights abuses have decreased in Latin America in recent years.
However, Latin American countries are now confronted with a most difficult ques-
tion: how to deal with the past human rights violations, and more concretely, whether
to punish or pardon the perpetrators? This research communication presents various
issues involved in the problem and introduces some of the most relevant literature on
the subject.

After the introductory section, the patterns of impunity in Latin America are
briefly reviewed. Special attention is called to amnesty (or self-amnesty) laws that
exculpate those responsible for human rights violations. Although amnesty laws are
said to be “balanced” because they often benefit both state agents and armed opposi-
tion groups, it is argued that these laws are actually “unbalanced” in some fundamen-
tal ways.

The next section examines the arguments for and against applying criminal or
noncriminal sanctions to the perpetrators of human rights violations. It also dis-
cusses other measures such as the establishment of a truth-finding commision and
compensation to victims.

The fourth section describes the experiences of Argentina, Uruguay, Brazil, Chile,

El Salvador and Guatemala in coming to terms with their bloody past. The cases of
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Argentina, Chile and El Salvador attracted the most attention worldwide. In Argen-
tina, the top leaders of the former military junta were prosecuted and condemned to
imprisonment, setting a historic precedent amidst the patterns of impunity in Latin
America. However, the civilian government made a series of concessions in the face
of mounting pressures from the barracks and all the human rights violators were
pardoned in the end. In Chile, the new civilian government decided to respect the
self-amnesty law of the former military government and instead emphasized truth-
finding and compensation to victims. This came to be considered by some as an
ideal option in fragile democracies. In El Salvador the United Nations’ involvement
in the peace process strengthened the possibility of full disclosure of human rights
violations during the civil war.

The fifth section considers the Latin American experience in comparative per-
spective. Many factors influence the ways different countries deal with the legacies
of the past. It is pointed out that, in comparison with East Europe and Africa, Latin
America has favorable conditions for prosecuting perpetrators of human rights viola-
tions in a number of ways. Despite these favorable conditions, punishment of human
rights violators was rare in Latin America. This was a concession to the power of the
human rights violators such as the armed forces, made in the hope of preserving the

still fragile and hard-won democracy and peace.



