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Summary

In the Principle 15 of the ‘Rio Declaration‘ (1992)  precautionary principle was expressed as
one of the basic principles of international environmental order. In order to reconsider the
normative meaning of the principle, this article examines the discontinuity between today's
environmental legal order on which the precautionary principle is based, and the theory of
traditional general international law related to environmental issues, namely ‘international law
of transfrontier pollution‘, which is characterized by a general duty derived from territorial
principles and state responsibility.

Authors' understanding about legal status of the precautionary principle is divided into two
extremes. On the one hand, the normative character of the precautionary principle is totally
denied because of elusiveness of its content. On the other hand, most authors who recognize its
normative character tend to hold it mainly as a part of general international law. But both
views obscure proper understanding of the normative meaning of the precautionary principle.
Moreover, the tension between these opposite views make it quite unclear what states are obliged
to do by environmental norms.

Indeed, the authors who hold it as general international law respond to the opposite view by
characterizing it as ‘principle’, not ‘rule’. But this is not sufficient as a response, since the
elusiveness of the principle, which is the main reason for the negative view on its normative
character, is fundamentally related to the conflict between environmental interest and
developmental interest. In other words, it is concerned with the basic feature of the international
value named ‘environmental protection‘, which is the foundation of the environmental legal
order.

The authors, however, avoid considering this problem by arguing that the precautionary
principle is based on the established general international law, although it was originally
unrelated to this newly recognized international value. In this way, they try to show the firm
basis of the principle and stress precautionary character of today‘s international law, which in
itself may be desirable for the environmental protection. But such a view does not contribute to
a clearer understanding of the normative character of the precautionary principle, and thus it
could lead to a thorough pessimism about international environmental law instead. To identify
the reality and limits of the environmental legal order, we must examine critically this
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continuity with the traditional international legal order that many authors advocate.

A clearer examination of the authors' views about the precautionary principle in Chapter 2 will
reveal that the above-mentioned popular view, which stresses its continuity with the traditional
international legal order, is not based on sufficient theoretical examination. In Chapter 3, it is
argued that the confusion of understanding about the relation between the traditional legal
order and the new environmental order originates from the Principle 21 of the ‘Stockholm
Declaration‘(1972), which is often referred to as the basis of the precautionary principle without
further explanation as if it were self-evident.

In Chapter 4, this author analyzes the theory of the traditional legal order, namely
‘international law of transfrontier pollution’, by examining theories on international river
pollution , which was almost the only environmental field in which theories and practices about
international pollution accumulated before the Stockholm Conference(1972) .The Trail Smelter
Case(1941) is also reexamined, which was the only case of international pollution and an
important precedent for ‘international law of transfrontier pollution‘’. The analysis shows that
this theory of traditional legal order provides little firm basis for the new environmental order.

Finally, Chapter 5 shows that the basic structure of today‘s environmental order is characterized
by regulatory systems established by each treaty regime. This was also a main feature of the
previous international order for river pollution. But, the regulatory ‘approach‘ of the former is
quite different from the latter's .In contrast to the orders regulating river pollution, in which
‘balance of interest approach’ has been overwhelming , ‘preventive approach’ is now recognized
as a legitimate guide for environmental regulations . This difference about legitimate regulatory
‘approaches’ reflects the difference of underlying views on environment, namely ‘economic
utilitarian view' (resource conservation) and ‘ecosystem preservationist view' (environmental
protection). Unlike the order for ‘resource conservation‘, obligations for ‘environmental
protection‘ are based on the international value not inherent in their economic rights. This is
why the normative character of the environmental substantial norms of general international
law 1s often called into question.

In conclusion, it is inappropriate to understand the precautionary principle on the basis of the
traditional general international law. The Principle 15 of the ‘Rio Declaration’ does not declare
a general legal norm that would per se directly restricts states‘ developmental actions , but
rather expresses one of regulatory ‘approaches’ , which is being legitimized in accordance with
wider recognition of the international value named ‘environmental protection‘(ecosystem
preservation). The ‘precautionary approach’ does not function in an abstract manner, but does
so in each regulatory system which recognizes it as a basic principle in treaty, and in this way
guides development of environmental norms. This is the normative meaning of the precautionary
principle in today‘s international environmental order.
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