AT HHEERICH T 5 EAEEFEBES DR

Summary

For the most of international lawyers, the duty of non-intervention in general interna-
tional law decides the legality of intervention on whether the demanded act is within the mat-
ters of domestic jurisdiction (competénce nationale). The matters of domestic jurisdiction mean
the domain of the activity of a state where its competence is not restrained by international
law. In other words, these are the matters within the discretionary competence of a state.

However, the details of the generative history of the concept of domestic jurisdiction as
the standard of the legality of coercion reveal that the development of this concept in the doc-
trines of the 19* and early 20" century international lawyers was independent of the contem-
porary state practice

First, this concept has its origin in the purely theoretical debates among scholars over
the basis of the validity of international law. In the 19* and early 20" century, many scholars
tried to base the validity of international law on the state-will to be bound by international
law in such doctrines as "Selbstverpflichtung" or superiority of the municipal law to interna-
tional law. The concept of competence emerged in these doctrines as "la competénce de la com-
peténce", namely, the competence of each state to determine its own competence. These
doctrines expressed the state-will as the basis of international law in terms of state's capacity.
In the interwar period, however, many scholars came to think that validity of international
law could not be based on the state-will and therefore states had no longer "la competénce de
la competénce” but only a group of competence delegated by international law.

Against this background, famous scholars such as Alfred Verdross and Georges Scelle
constructed the unitary legal order on the ground of this superiority of international law in
terms of validity and competence, and came to assert that in this unitary legal order coercion
could be justified only as enforcement of international law and the legality of coercion by a
state against another was to be decided on whether coercion was directed to the activity
within the discretionary competence of the latter delegated by international law.

Second, in the contemporary state practice the concept of the matters of domestic juris-
diction in the art.15 (8) of the League Covenant only related to the delimitation of competence
between the League Council and member states, and therefore had nothing to do with the
matter of the validity of international law. Moreover, according to the advisory opinion of the
PCIJ, this expression in the art.15 (8) does not mean the domain of the discretionary compe-
tence of a state. Rather it signifies the matters which are not regulated by international law,
namely, the domain of the lacunae of international law.
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