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Summary

Recently, the universal jurisdiction is increasingly attracting attention from a point of
view to ensure the deterrence and prosecution of international crimes such as war crimes and
crimes against humanity. Under universal jurisdiction, courts of any state may exercise juris-
diction without regard to the territory where the crime is committed or the nationality of per-
petrators or victims. In other words, universal jurisdiction allows any state to prosecute
offenders for certain crimes even when the prosecuting state lacks a traditional nexus with the
crime itself, the alleged offender, or the victim.

An article common to the four Geneva Conventions stipulates: "The High Contracting
Parties undertake to enact any legislation necessary to provide effective penal sanctions for
persons committing, or ordering to be committed, any of the grave breaches of the present
Convention defined in the following Article. Each High Contracting Party shall be under the
obligation to search for persons alleged to have committed, or to have ordered to be commit-
ted, such grave breaches, and shall bring such persons, regardless of their nationality, before
its own courts." There are dabates as to whether this article provides for universal jurisdiction
over grave breaches of the Conventions. The purpose of this study is to clarify the legal struc-
ture of this article.

According to the prevailing position such as Lauterpacht and Akehurst, all States
Parties are legally obliged to search for and prosecute perpetrators of the grave breaches, i.e.
this article is interpreted as providing a legal basis for the exercise of universal jurisdiction.
Among those who assert the establishment of universal jurisdiction over grave breaches, there
are two different positions as to the rationale for universal jurisdiction. Some insists that
grave breaches of the Conventions are so heinous that they offend the interests of all states
or the universal interests of the entire international community, thus every state may have
the interest to punish the perpetrators. Others assert that the purpose of this provision is to
deprive perpetrators of the safe-haven which they often find in certain neutral countries and
to ensure that no one would escape his criminal responsibility and remain unpunished for
grave breaches.

On the other hand, a few authors such as Roling and Bowett say that the jurisdiction
over war crimes has been traditionally exercised by belligerent states and that the special ju-
dicial link with the national legal order is necessary to prosecute those who have violated
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these provisions. According to this position, apart from specific provisions applicable to neu-
tral states, the Conventions apply only between belligerents, so it is incorrect to interpret the
1949 Geneva Conventions as providing for universal jurisdiction.

The Article 1 of the Conventions ("The High Contracting Parties undertake to respect
and to ensure respect for the present Convention in all circumstances.") provides a clue to clar-
ify the legal structure of the provision of grave breaches of the Conventions, as this Article
1 is common to all of four Geneva Conventions and stipulates the spirit and fundamental prin-
ciple of the Conventions. The duty to "ensure respect" means that all States Parties, whether
engaged in a conflict or not, must take all possible steps to ensure that the rules are respected
by all, and that when the rules of the Conventions are violated, all States Parties must also
react against violations of the Conventions and stop that violation.

Some authors as well as the Commentary of the Conventions point out that there is a
connection between the duty to "ensure respect" and the duty to prosecute the perpetrators of
the grave breaches. By analyzing the drafting process of these two articles, it can be proved
that both duties were proposed for the first time in the draft made at the Stockholm
Conference in 1948 and that these two provisions have strong connection as authors points
out.

From these analysis and the fact that common Article 1 stands for the spirit and fun-
damental principle of the Conventions, it can be said that the provision of grave breaches was
provided as one of the concrete means to enforce the duty to "ensure respect” for the
Conventions. Therefore, the duty to search for and prosecute the perpetrators of the grave
breaches is provided as one of the legal measures to be taken by all States Parties to ensure
that the rules of the Conventions are respected when these rules are violated, and it can be
concluded that this provision provides for universal jurisdiction over the grave breaches of the
Geneva Conventions.

In addition, this provision of punishment against grave breaches of the Conventions is
based on a strong consciousness to punish the perpetrators of such crimes as it is derived
from Article 1, the duty to "ensure respect,” which demands all States Parties, whether en-
gaged in a conflict or not, to take necessary measures to enforce the rules of the Conventions
when there is a violation of rules. In other words, universal jurisdiction over grave breaches
of the Geneva Conventions is not directly derived from the heinousness of the act, but from
strong will of the drafters of the Conventions to prevent and end the impunity of such crimes.
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