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SUMMARY

Jurisdictional immunities of States are considered to be immunity ratione personae. This
personal nature of the immunity is understood in the following meanings. First, it derives from the
status of a defendant State. The basis on which one State is considered to be immune from the
territorial jurisdiction of the courts of another State is said to be that of “par in parem non habet
imperium’” . Secondly, it is raised as a plea when a State is made a party to the proceedings. It arises
by impleading the State or its property. Thirdly, national courts can exercise their jurisdiction if a
defendant State consents to it and waives its immunity.

But in modern times when so called restrictive immunity practices are mainstream, the
theoretical rationale that this immunity ratione personae is still valid is not obvious as it is presently
contemplated. For it may be questionable why we can understand them by the immunity ratione
personae based on status of a defendant State, though they are based on subject-matter ratione
materiae.

It is Brownlie that criticized the theory supporting the personal immunity of States from this
viewpoint. The purpose of this article is to clarify the problems of considering that this immunity
ratione personae is still valid in modern times, and highlight the issues to be considered in order to
elucidate the exact legal nature of the current system by analyzing Brownlie’'s argument and several
scholars’ ones responding to him.
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BekR. FRABED [BENL] MEICE
D EEHEEA

Brownlie (. A E DT 2 % EIN #2883 3
THTENHRLE P E VD RIEICIE, BB
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Bt 232 EEREICEEEN O SN
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A5 L FEMIC, EREEERD SN E
EEMEDFEMEH R FIHIZOWTHRZ 2R SN2
WAZd, EIWNEHFTIIH TS A0 TH-
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RO WE RO Z OB E HRb b &
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I3, BEBETEORSE SN EROEE
WHEHT 200, 20, FidlFHED AW
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50 FIHEED SRS 5 e " # R L
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Jurisdictionem” &\ 9 FEREAPRAL SN D AR
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ZONHOMEE LTHBELEPSEETH L,
Wik, COE=Z0EGE . [ BN HIN N #Hi
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O ZOEYET SEEE 2 5T TH D L
DTV b0 HiT5 ORI 8 A CHEIEE O &g
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OPAE T FRAAFEIHO [FHIHWZ ] WHEICH
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)77 4 — T A hED (&2 THLIREHIEHD)
AEEL LTV L) DTHDLY AXEED
ANEIGREE D WS N OB L5 72 298 E 2 3%
CHE LCHEY»EIMEE LTwD v BT
74— LOBYMEICED A DY, FRFHEOMY
DODARZEH L THMZEZ OB ZOE=Z0575E
DR E VIBETH D, F LT, —RIIEEH



RSB fRambfsE 25 31

FESRRRICRE T 2381 & LT N TWw A RERG
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e, (k] ORMEE LT—/HHIZENTE
7RG FRAAEIHO [FHIHWZ ] HE % B
W74 =T 20@PMEMY 7 HEFEY ML
Brownlie T& % 7%, FFirFHHEOMWE F. EHNEK
HFTOHIBICABEETH 5 &) mdlid, o
iy 2 B & 9 2 BCHIMESR IR O 13 EHE 2 b
DOTIE RV DM, Brownlie H H 135 L Wil
HEAT > Ty, oL [REEH WSS
Pl VI MEET VTR ZEPLEVL S
ERTE D,
[RIEEHIWrE AP Gusticiability) | &, ki
ROENEIZBWTHWOND Z NS WA T
DY, HHHEHFEBHAFTOHWIZHE L T 5
MPEPEMEET2RECEN SN, 2o
FH 2 5E TdH 5 Mann (. 1986 E 24T L 72
[BEEFH I B 5 4V HIE (Foreign Affairs
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[ —EDFEREIZ D W THE L% b~ 2% BN EH P
DR (ability) | LEF LY, RIPEHIBNICANEE
AL L TROZEEBFCnd, I,
RS, B 2mEnd L MM RHEH, e
REGELOMBEORR . b2 5 Tt > THIE
ENAHMETIIR WA TH %, RBOKEES
FERIOHWT ORI, ENENOBE 53 EF I
o THI SN AGEDZFOF & L THE S,
BHFTIC L B RIFEHBICIE R CERwr—AL L
THBHED I CHFECE 5, ZLTHEIC, AlE
DRl & AL 513 EREE ORI H 1 e Fom
VROOLNTWEEEDS ., FEHENICAEETH
b EEnsY, FiEL, BOREHO-OO—ED
FKEDTED 5N TV LITBIRM A, BORIE N %
ERE L IRl 72 LIk L 7o E R & AR AT
AHIZEINL, bBAA, 29 LFEHEIC

DWTENEDFEAD G  KIXR WERTIE W s,
BE AT LRI OVTEREL D I8 E 5,

Db Xy, BIEHEr#E AL W) a0 T T,
FRANFIE O AN E N ECH T O B T L2 i ) &
FA25M BV, E oY & LG
Y%7+ —FLEFRADPDHEEENTHEZ
LGB, FL T, RiaL OBRTIEZ O &
DROFEMHFEETH L, TTHE—I2. BENEL,
AT T A VR E N BRI T O BRI IR L2 0 S 2
W) RER A ERT AMAICHE T, Z ORI
. FRRFEHOME L2 L2 L ENWSF LIEE A
WA, MOEICEEDS RO DN TW LA
Vo FRRICBERIICE S TWwWh, £ L TE I,
WENOFMIC L B2 &, FEHIREA M K
&) T EATFRFEIEDS [AREMI] ENHEH
ORI LFE L EaERLTBY ., BR
BHEEDREICL > CHEMBENRESNLZ &
7%\, I, LEEoEE Lo =M 2 B
ETBMETHSTORRTH S, Bl2IE, FH
WZHEETIE, O— < &0 LiIEo %Ko T
T RASE & BT ICER 2 7208, S0kt 12
TOHETH Y. ZTNEIHF TFHH 2 Lidhisk
BWELTHTEN 2 —ADHEET B, 22
THEHFN W & AT ) MR OE, EE B
T AIFFRAED RO SN TV R WD TH Y |
ZNEEEORBEOFENMIL > TEAENS
bOTIE R\, 25 ZHENHF TEVIGEIES
IFTLHRVH, fTBUCEREDS RO SN TWDLY;
ETLHEHFTOMER~DOHFIE [REH %] bo
BDOTH5b,

EaR DO FRIZ Brownlie (&, &) W@ & Va4
%, FRENFEOVEE 8 A CHEIE L E FCH T A5
Y7 r =T a0EG0ibEETLIMETHL L
L TH Y, #d Mann & FAED B T4 4%
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IZOWCEBSEOBE D 5 OF Lk, BIR,
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CLIFME OB ORI TH L L, (0)H



HCHME SRR O LT & 2 O BRI

7% E N ECH T DAL O Bk 8 12 2 o fg e h A
SNMEIC O W TEERE O Y A 7 4 3R
rHI VI EL (DMEDOHE - BIFFEOR DN
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BHEERA. W, 2% BT 2 BUR M 2 O F %)
Phy IR, SERTEICE T S HU) e (3 EHE]
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T Brownlie 232817 2 Bl 0% 1%, [HRE] &
WIS EHWTHEEZ s Tw s B o7
—ATH DN, BEFZOWRRTH L, £ T
Brownlie (. &9 L72FHH %, ORI
Lo TR E S PEDS T E S 7z b o L i L
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Brownlie (& H & D EFHOHF T, —fIZEA
MERI & SN D FEITAY “par in parem non habet
Jurisdictionem” &\ EFETEINEROFER
HAZIZATRE S 2 BB e IR TORBETIE 2 (. #
FHWEAE OB E LCENL T EERRHML
LT 2O EROBICHIEL T2, [
BT EEE 5 ) —HolANE, thEOERA
MEANONFHENTH L, - FORERBEE
%95 Z kLS, EINEHPTE. FEOMN
BIZX o TEIWEY 27 +—F L TldR <, AT
5D LEIRENL I ENTE LV EZITA
NDHEEIZR B THAH P F 72, Institute D
HECH, HWHOWY M TRkl 2525
P, EICATHEAEZ X L-5DTHS S
EERMERLY, BlE LT, MEONE - TBATA.
AL - BEBORICE D 2 FIE A BT T D, I
5%, \BHIC & o T LIE LISHIBRGER E 30 FAT
DFEERFELTHEITONLFHTH LY Zh
FNUZ DT O Brownlie H & O3B 13486 TR
LD E>TnE 0, fiEHEOHRTRS
T L ) % T4 DA T 8 A1 &
WO SR VA Z E OB ERGE L TRV,
3-2-2-1. MEDE - 7TBAT A

#1153 C Brownlie "5 R T 2 HBOHF T, A
TR HI & ENEHIFTC BT AME O, 17K

THOBEMEREEDO BN L O % Kb W
W LT b DB, Buck v. Attorney-General
HAEEEPEFRPE O (1964 4F) ThH b M
IZ. Brownlie @& Hr¢, [l oo a7 [ o
NRREIZ O W TEEME L AT L v & v JEHL
AR LM E LTERIN® Ry
frednTwb, KUEOMEIDTOM®EY) THh
o YIT LA AL, FEE ORI R H K O
Lo Tnizh, HEFESS Y T LA LM
HBIZEDOWTI T Lt 184S (Sierra Leone
(Constitution) Order in Council) % 34 L. &
E»roMirs2 2 27, Ll —H o
RHERDS, $ENE B, 7 2 KGR T & 5 D13tk
HHEHZZTTTH LD, MR EEO ML ES
BV AE R AR (AN o RV RV i 8- - e
MR THDHEFERL, WAFERONZ % eI
I L2 S0k, MEOFEZEO AR %
ENEHFT A5 2 LS TE D08 ) RiE
PR REE 2 LT 2 LR o T
Hols

HITlE, ZAOHFEOHNTADS, FRanTFHIC
PIFLFADHEG LTI EERERL T
%%, 2o ¢, Diplock ¥|$H 1, R#HTix, ¥
L7 LA A FBHEOBMEOMES., T 5
WAL THE L TWLIDTIE R L, FEIZF
MOTHEE L >Twb e L, FEOWE L, HIE
T REE, KOFKIZERTWE, [27b
OFEFA CEESHERMAKO—F L L CTETT
LHA—FEE) o—213, EERSEOHRANAE
S 72 a R BT, oA E o ENRE I D W
TEBEZITHEL 2w, F7203, tED L ks
O K L TR EL B L 2vweE v bo
T b, EEOFREIRIMIZ X 5 Z B0 8 H 5
ELTHRDLCAONTV L —DW, Ha4kTHE
WL TH B, - THEGRBREH OB L, B
DO TWA NTIE R, AT HEITK
745 1%

ML Eo#kiZ. Diplock &%, #5 EEOME
& DR TEINEAIT O TR T —E ORIR2S
LD E L. EOENBE, BAGICIEMm
EIRANIC BT 5 B4 E P EO A R D CH
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ZOHRD, YT T LA ADFRRLEE TIE LW
CLEMRBLIELETTFENTWASIZERL
Brownlie iZ. Diplock HlFH D& R o E %=, [H
SHFEBOFEEBOHSBIIESOFEI Db L H
HTH D) "B O {8 CTh 5 | & L7z
FEEFRBEH 2 S L o2%, ROBRIZEEEI L T
Whe Thbb, BEICL o THESICREMER
HARD SN TVAHIEIZOWT, #HFZDH
B EHIRIT 5 2 EASTE RO &R, ERE
W —EDOBERIEBLO L O & o EIR IO
7oA AT A E LA o BN ECH T O H 2 1A 8
YHRFREENDHEDRH DL NIDTH S, B
ZAES PH OXFR & 70 o 72 [0 85 A3 H A [ P e
T 596, Lo HAFTOEEEBKIIED S
9 BD, ENEATH L CEBREICRS L T4
i A dmsh & AU, 474 E oI & v
IBSREBRZ T LI b, 29 LA
BEEMEZATET 5 2 &3, RTWEINICE ST
EINEHIFTIC OB SN TV AHERZ B2 5 Z &1
% B 729, ERSE EEREHEE A ES R E S S
EFRLIOTH D,

Dl Eodmid, AR OMERGER & L TEIRS
NTWD T2 H %o Brownlie (&, [EIFS 3
L ERECHTICEBESRO N Tn/z e LT
b, BBEYL T+ — 558 LT R & LE
FEIC IR R &3R5 LW B TEHIFTICET 5
BEORBRRATHDLEEZ T, LT, O
BRYE % 2 2 E AT 2 B BT [ HERR IR B
(ultra vires) ] EVEAEAST . MEIOBOREH &= &
L9 ZH & F9HERIZZ b 2 b —E R
IO SN TV ARV EFNDTH %,
3-2-2-2. fuEOHZ - BifiECR

fE DO/ - BIEBORIZ O W T, BRI %
IR CTd %o Brownlie (&, EHFEDOH T,
[MBED/L5E - BB ONE . f58E, IEMER%E
ML, RERE LS AT AOHERIMNIH S
HMETHAL] LoHHTHABEL, MEOHZ - B
BECR DN R FE 7 iE o AR e, BN
FIFTA I 2 TRIEZ ) LAZBROFER = ET 5
B a2 %, FIEHIBTICAEAS 2 b 0 L EDLT
72

COWEH EDOBBETIE. TNHDS, (ER. 4R

BHEORBROMETHLEEZOLNTELI LN
ML 22, HwEETH, OFERIZET 5174,
@OF BRI B 2 EIE O EIE RN B3 5174
QFEF IR T 2 EEE ORI K3 51774,
OFEIC B 5 2 EBE0FEINC K T 2174, ®
FEZR ORI BEE O EBIHIC b 5174, %
HELBBRAS N T A, Brownlie (X, 0k
PUBEEOMWEIER LHIETH Y . "R
HWEESTFRFEOUE M LT LHETH S
EWIHEVEERTLIEICEST, 2 LE
THOHIZ S AT R HI % B L2 B W A s
RIESNLEBIDVET LI LERERHLIOTH
2)67,680

AR R TR IR IS D W T ARSI & FHIHAY
REEOBERE &) BT 52 X E L. BUE D i
DB DHFHETHDH HEEE ORI %% 7k
WA EOME L L TH¥H3 % Brownlie D
Fld, —OOEHEOML S L L THERNIC—E L
bW ZENHEREHY,

3-2-3. foER - BORIERIZHED { /N
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LR oRkiz, [RREHWE S 13, FRERsE
OMEE . ENEHET ORI 28 & 2o v &)
B2 Rm T eI B E S, ZoEEE X SRR
WH—TH 5 EIZES 2V, 20k, KX, T8
EH R RIS A 2 #9562 L i, Wi
MIZL TS, ZEMOEDLWHERTH 5
=LY ZofHEE—-OHIEIZL > T
BLEDY E L CEIEROBEMBEZHH L T 5,
Bronwlie 25, HHOMEE 2 HHIZ [HEE] 25
2 BH PO WT [ FI2 (principally) | AT #
JEH A& B L 725 DL BRTWELDIZZDHETH
. FETE [RE] Ewvailter Av BT
EFH A E TR L7 — A L LTHDS
PR L723HIHIE, E o BN EANOTHI24 72
BIBIZBRE N TV ERTIE R, Bl 21T, PRI
FROPTHER O K % EZRZH CUET 2 55
E L. YHE O A ORIEFECZ Ofifk
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% [ERIZZOREE  EREEHITIA S 55
kdOLNBZ LIFRVE V) EREEOEA] oF
B2 5) —TdhbEBRRTWAEY, LHE
B ARG I & o TURZEINEHIFT LA O 7
— 5 A TSR S 5 2 LS L22Ha2id.
ZIRE DR LGIRRO T + —F L TH Y,
FRoFEHoan51) =& L CEHEEOEHFO
FEHWEA NG ESNL LB L7-DTH b,

B 512, BEICHERE L 7248, EETIEF oMz
b, [TERMOILY Jesd 120w TEIES O B S
LZOZBYE B, BIREHET 5 2 L IhE
OEHFTT ORI TH 2B 2 & ], TERMOMEK
I O FEEMEI M D D & ] [EFREBLHI
VRS A RER. HIEE. E&% AR 5 BURF M E
DFERE. IR, FEhE IS ) o3k
EWE DY AT AOHERINMIH D] &bk T
Ve TILH IO TEEREECH AT O F
AN E SN D IHIZ DWW T Brownlie 137
LLERLTWRWA, EalofiEOE - 178
T8, W58 - B ECEICE b 2 3IH, BHE DK
HFF DI OB TN Z DR 2 BRIGE D&
DT, FIFEHWGEAE* TES A H~ERT 5
TRELTROMERZFTFT TS OEROM
R (affairs of States) (. UFEER D= H
W SN AHRETIEZR e BRI OffE o EP
MEANOATHEAL, OFEPEEOMEIX, #EY)
L7 —Fh Thbb NELOTr—F 4
X (FIFAWRECTHIUL) MOEREMZ T, b L
ik FIHTRECHIUD) #iSEOFHFTIC BT
LENHE TR TR EINLIRETH L L) ]
HiI. @FRHEDS, REICEREORTIZHEDWT
WA EW)FHEDEE (significance)™s # L T,
FWROME 2B [HREE] 252 TW2HEIL.
INLEBRAEMICERTL® 2 L2k > TR
EOEMNBHPT L) #7274 — T AHFIET
LEHL72b DLV, TONDOERD
Ib, QEQPEBRZELEOERNTH L Z LTS
NTHbB. OE. ETHOEEE EOZERE VIR
TR VA, ME O TP B 5 4HE AR E1T
IO WTIEENREE THRAl L W) T, BE
RADERSFENIZ L R ET IOV TN
HIPRE L V) B TR LoBE 2w LFIEE L L

T L TWb, bBAHA, FNLIDr— A8
AL S A IRTIE R hs, FAADME % E N ECH
FTICFRZ 72122 9 LB 2o v L 235
WHENDRAPREN 2 r —ALEZ LN TN
LDTHHI)™ @OEMIZ DT Brownlie 1%
FHZIMZ TW R WD, ERHEORY 2o
THELOBE,r S5 2 L 2 KDL/ D
FFHNTE A ESGE S NBE LT, iEED
i, fEEREICOWT, BAMICEE 2 35§
LB TH B LR, FER B LoBLE D 5 H)
WM CTH 2 2 L 2 BHICEY 2 7+ —F 4k
B2 W RS DT S TW 5™,
Brownlie &, & D@D ER % EFRKET—IZIL
WEINTWBEIE L TIRIRL TV AT R W
B AREIZZ G TH ) DT BRI ERED
o720 THEL—FLTWDE S ORI,
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