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SUMMARY

What is a “treaty” in international law? The subject has been scarcely examined despite
its expected importance towards the theory of law of treaties, namely, that it shall govern the
determination of whether a particular international agreement shall be qualified as “treaty” and given
legal effects as such, and moreover it would suggest what the normative structure of law of treaties
is. As to the background of this shortage, it might be possible to point out that the prevailing view
holds that will or intention of the parties is a dominant element of law of treaties (will theory). It
is not surprising that the concept of “treaty” receives little attention, if a legal question concerning
treaty is deemed to come down to a matter of the existence and content of will or intention of its
parties. Today, however, the limit of will theory is indicated, and it poses us a need of re-consideration
for the normative structure of law of treaties and therefore the concept of “treaty.”

Based on the point of view above, the present review article focused on the controversy between
Jan Klabbers, the author of The Concept of Treaty in International Law (1996), and his critics
including Anthony Aust and Ian Sinclair about so called “MOU” or non-legally binding agreement.
Through a closer look at the controversy, this article attempted to articulate from it two models of
law of treaties, z.e. duty-imposing model and power-conferring model. While the latter sees “treaty” as
a product of the exercise of treaty-making-power granted by international law, the former supposes
“treaty” as a consequence of protection given by international law to international agreement which
is deserving of it. These two models are in theory commonly open to elements other than will
or intention of the parties, 7.e. objective elements, but they differ in the logic by which objective
elements take part in the regulation of treaty, and presumably in legal consequence resulted from its
application.
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