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SUMMARY

In the judgment of the International Court of Justice (ICJ) in the Pulp Mills (Argentina v
Uruguay) case (April 20, 2010), the relationship between the procedural obligation to notify and
consult, and the substantive obligation in the law of international watercourses was an issues: Does
a breach of procedural obligations entail a breach of the substantive obligations? Judges A. S. Al-
Khasawneh and B. Simma dissented from the majority opinion, and some scholars criticized the
Court’s judgment.

This paper pays particular attention to the principle of equitable utilization that has an important
status in the law of international watercourses, and relies mainly on the examination of the 1997
United Nations Convention on the Law of the Non-Navigational Uses of International Watercourses.
The UN Watercourses Convention indicates the present state of the law of international
watercourses, and memorials by both parties in the case were influenced by the UN Watercourses
Convention.

The examination’s result is as follows. In the International Law Commission (ILC)'s preparatory
work, procedural obligations had been provided as a part of the prevention obligations, but the
adapted UN Watercourses Convention provides for neither the relationship between the procedural
obligations and the substantive obligations, nor for a legal consequence for breaching of the
procedural obligations. However, a close examination of Article 7 of the UN Watercourses Convention
shows an important key to this paper’s research question. In the ILC's preparatory work, the
obligation of prevention had been provided not to cause significant harm as an “obligation of result”
, but, rather to solve the problem between the obligation of prevention and the principle of equitable
utilization; the obligation of prevention was modified for the obligation to take all appropriate
measures to prevent significant harm. It is an “obligation of conduct,” but it does not prohibit the
causing of significant harm. Instead, it represents the process of attaining equitable and reasonable
utilization of international watercourses through the concerned parties’ consultations, negotiations,
and agreement. Furthermore, the procedural obligations to notify and consult reflect a part of
the process represented in the obligation of prevention. However, the direct link that a breach of
the procedural obligations entails for a breach of the substantive obligations is not assumed. The
procedural obligation to notify and consult may only be used in the preliminary phase in the process
of the obligation of prevention. Thus, the examination of the UN Watercourses Convention indicates
that the law of international watercourses is the law that implements the principle of equitable
utilization through the concerned parties’ process in the first place. Therefore, an approach that
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settles disputes entirely in a judicial way including a breach of the procedural obligations into the
examination of compliance of the substantive obligation does not conform to a legal framework for
international watercourses.

The ICJ’s interpretation in the Pulp Mills case is purely based on the nature of the law of
international watercourses, as previously described. That is, the court interpreted that the principle
of equitable utilization should be achieved by negotiation, and, the obligation of prevention does not
prohibit significant harm, but obliges states to take appropriate measures to prevent significant harm.
The court then treated the procedural obligations to notify and consult, and substantive obligations
separately based on the position of the procedural obligations in the process of the obligation
of prevention. Eventually, the court left the dispute settlement to the parties’ negotiations. This
judgment of the court reflects the characteristics and framework of the recent law of international
watercourses for better or for worse.
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Ho fBIZARM 2D Wi, C. R Payne, “Pulp Mills on the River Uruguay (Argentina v. Uruguay) , American
Journal of International Law, 105(2011), pp.94-101 %, 1= 75 # [Pulp Mills Case (Argentina v. Uruguay) 20
April, 2010 [BREZENZE] 35 % (2010 4F) 159-168 HAE T L & L7z, LEOHIFIFER - W7ErH 5.

PTNE Y FEINT T A OFBERIS L EFATAOHIEREREE S S A TR LTV A,

* Case Concerning Pulp Mills on the River Uruguay (Argentina v Uruguay), Merits, Judgement of 20 April
2010 (hereafter cited as the Pulp mills case), at http://www.icj-cij.org/docket/files/135/15877 pdf.
ORI R T LR A AT LAY B MIHTFES [EIBSBESEEOEAEI] (EE4, 20104F), 81 H,

O ofbic, I - BAEEICBIT 2 35 R L AERERMERRICBIT 2 36 Kb Do

The Pulp mills case, supra note 3, p.53, para.173.

The Pulp mills case, supra note 3, p.58, para.197.

The Pulp mills case, supra note 3, p.32, para.79.

The Pulp mills case, supra note 3, p.32, para.78.

The Pulp mills case, supra note 3, p.32, para.79.

The Pulp mills case, supra note 3, Joint Dissenting Opinion of Judges Al-Khasawneh and Simma, p.9, para.26.
2" Ihid, para.27.

BOFes b, FREHLELLIEIATHRBZOBE LMD VO THIUL, FHHEfEEEEBLI DO
BhehoTLEH, LIRS N TS (B [aiEmHmc] (WE1) 603 H).

" Y. Kerbrat et S. Maljean-Dubois, “La Cour internationale de Justice face aux enjeux de protection de I
environnement: Réflexions critiques sur l'arrét du 20 avril 2010, Usines de pate a papier sur le fleuve Uruguay
(Argentine c. Uruguay) ", Revue Générale de Droit International Public 115(2011), pp. 42-45.

15 =303, X Hangin, Transboundary Damage in International Law, 2003, p.165 7 £

% The Pulp mills case, supra note 3, p.31, para.71-72.

7 Lefeber (3. FEIFKEE & GHBEHEELRICOVTORFOT T, BiLiEE & PREBOPBRICELL T
%o Lefeber 13 F 37 X —ilHMHLKD, FhifGEomEEM %8 L (R Lefeber, Transboundary Environmental
Interference and the Origin of State Liability, 1996, p.37). #i\»C. FilL#B O IZOWTHE 217> T, B
IESEHIIAER ) 2 B ClE R (L BEOBR L VIEELNL Z L ARICEET 5, HYOEERBE CTHDL LTS
(ibid, p62)o Lefeber (&, i % & 2Fi1EF#HICB VT, HEOFE L VI FRAMRIGEEEZE SO TIEZR
BEOFEDOHIEIZ, &L FTEMD RENLR) HITH-> T, HEOEFEO HWITHHEOTRIN - i Th 5 &
iR~_Tv2 5 (ibid, p.76. cf. ibid, p.79)s = Z T Lefeber &, Filb&B1HEROFTHE TR L FELWNL{/HETH LD
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WHMEREERIZ R 2D TIE WL OO, BEOFREIZHD 56, NEITHPHBRNITH L5E67% E—EDY;
BIBVWTEERIIZE S E LT, FREHFOERD, ERBHOEREZEZ ) 52 L2 FHRL T (bid, pb6).
iz, I TEEE LOEREEICBIT S @I RO [HYoEE] BT 255 (—) ~ (W] [FIE
2] 22 ~ 2675 (2002 ~ 2006 4F) ZHE,
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198-199 EH % o

2 BROEBKEEIC BT S EPRABEICOWTHRE L2b 0L LT, HEFl [EBRKRSHFI2B12
iR R oMES ] TAMBRBER®E] 65 (2005 4F). 41 ~ 52 H., AR [EBKEOIEHITHFIHICBIT S
[Pl H) ] OB RE | A EW - AT [EREN o EEEZBS-IIH P ERFEEB R A] Filfk, 2011
ML 297 ~ 31T H7e &,

0. McIntyre, “The Proceduralisation and Growing Maturity of International Water Law; Case Concerning
Pulp Mills on the River Uruguay (Argentina v Uruguay), International Court of Justice, 20 April 2010", Journal
of Environmental Law 22(2010), p.489.
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Mg W E Sl &l Btk 20156 4, 711 ~ 725 H7 &2/,
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