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SUMMARY

It is said that many States have abandoned the rule of absolute immunity and now adopt the
restrictive approach to immunity, permitting the exercise of jurisdiction over non-sovereign acts
(acts jure gestionis). This transition causes more important theoretical problems than is generally
considered. The approach shifts the emphasis to the nature of the acts not the person of the actor,
making immunity depend on function. So, considering that the jurisdictional immunity of State is
generally considered as immunity ratione personae based on status of Defendant, it is a problem
whether the restrictive approach is consistent with that legal nature.

According to the commonly accepted theory, it is explained that jurisdictional immunity
established as a plea on personal ratione personae in an age where the rule of absolute immunity was
mainly adopted continues to regulate today, reducing the scope of immunity quantitatively. However,
analyzing leading cases of “absolute immunity” discloses that these cases admitted immunity for the
purpose of enabling State ships to carry out their public functions effectively as well as protecting the
status of Defendant.

This article examines the content of two distinct theories based on different reasons of immunity
from the point of view of consistency with restrictive approach to immunity.
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