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In the Questions Relating to the Obligation to Prosecute or Extradite case (2012), the International
Court of Justice (ICJ) stated that “the common interest in compliance with” the obligations erga
omnes partes “under the Convention against Torture implied the entitlement of each State party
to the Convention without material damage to make a claim concerning the cessation of an alleged
breach by another State party.” Two years after this remarkable statement, in the Whaling case
(2014), the IC]J also accepted a complaint from Australia, whose individual interests were not affected
by the breach by Japan, to defend the common interest stemming from the International Convention
for the Regulation of Whaling (ICRW).

In this situation, however, some questions about the possibilities and limitations of the IC]J
procedure in promoting common interests protected by treaty regimes, which are equipped with
special organs and procedures for dealing with such, have been raised. Are there any limitations to
the ICJ—the ultimate purpose of which is to settle disputes between States through confrontational
procedure—in judging complaints from treaty parties, irrespective of individual interests, to defend
the common interests based on treaties?

This article explores the ICJ's attitude toward this problem by examining its judgments on
common interests protected by treaties. As such, it is important to begin by reevaluating the
landmark South West Africa case (1966). This case earned notoriety because it is believed that
the case was a result of a restrictive understanding of the general rules of standing. However, this
article argues that this judgment was not based on the general rules of standing but solely on the
interpretation of the specific treaty, namely the League of Nations Mandate for South West Africa.
The judgement primarily indicated that the function of the Mandate and the League of Nations
(within the framework of which the former system was organized) was based on collective action
by States in joint forums, such as the Council and Assembly of the League. Because of the collective
nature of these systems, the IC] believed that the individual States did not have any standing
concerning the administration of the Mandate.

Traditional judgments, including those in the Wimbledon case (1923) and South West Africa
(1962) case (concerning jurisdiction), were also primarily based on the interpretation of the specific
treaty structures; these cases are always mentioned as examples of the positive stance toward actio
popularis in general, which was contrary to the judgment in the South West Africa case (1966).

Recent judgments, however, have considered the collectivity of the procedure and structure of
specific treaty regimes, not in respect of standing but on merit. In the Whaling case, the collectivity
of the ICRW was considered, and the ICJ avoided collision with the treaty organs as the forum of
collective decision, using the notion of the duty to cooperate. The treaty structure was not mentioned
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in the Questions Relating to The Obligation to Prosecute or Extradite case; however, this merely
implies that there was no need to consider the treaty structure because of its non-collectivity.

Future works must discuss the validity of the collectivity criterion itself, conditions required for
being judged as a collective structure, the appropriateness of considering the treaty structure on
merit and not standing, and the rationality of using the notion of the “duty to cooperate” to avoid
collisions with the treaty organs. All of these works can set the foundation for addressing the problem

of the possibilities and limitations of the ICJ procedure in promoting common interests protected by
multilateral treaty regimes.
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