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Summary

Nobody would disagree that the Hague Convention of 1899 respecting the Laws and
Customs of War on Land has occupied a significant position in international law, not only be-
cause it forms the solid basis of the modern law of war, but also because it codified pre-
existing customary rules. Its universal character of custom, among other things, made it a
champion of the legal order in warfare, as a number of judgments of international and domes-
tic tribunals recognized.

The Hague Convention itself possesses a very unique structure in its application indeed.
Art. 2 of the Convention limits its binding effect by setting the condition that it is applied
'only if all the belligerents are parties to the Convention." This 'notorious' article is called the
'Clausula St Omnes (General Participation Clause) and has been long criticized for enabling
belligerents intentionally to exclude the Convention by means of inviting non-contracting par-
ties to the ongoing belligerency. To fight back such limitation of applicability by the
Clausula, international lawyers invoked the preamble of the Convention, the 'Martens Clause,’
which stated the existence of 'the principles of the law of nations, as they result from the
usages established among civilized peoples, from the laws of humanity, and the dictates of the
public conscience." They stressed its superiority over the Clausula and universal force of the
Convention as custom which could countervail the limit of the Convention per se. Therefore,
as far as the prevailing view is concerned, the Clausula Si Omnes is really under the subjuga-
tion of the Martens Clause in the applicability of the Convention.

If the above-mentioned view is legally valid, the following questions arise however: what
is the reason why the Clausula Si Omnes was inserted into the Convention, provided that it
1s thoroughly invalidated by the customary force based upon the Martens Clause? ; Did the
Martens Clause really declare such customary rules as countervailing the Clausula Si Omnes?
; Were these clauses established in opposition to each other in the first place?

The prevailing view has given no explanations on them, especially raison d'etre of both
clauses in the Convention so far. In what follows, this paper attempts to deal with the appli-
cability problem of the Clausula St Omnes vis-d-vis the Martens Clause, tracing back to the

travaux preparatoires of the Convention.

Throughout the Hague Peace Conferences in 1899 and 1907, drafters of the Convention
never had the slightest intention of codifying pre-existing customary rules though such is the
view of the majority: rather, the drafters confined themselves to create new legal norms from
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scratch. As a matter of fact, their understandings were that belligerency in the pre-Hague
On the other hand, they accepted
the existence of jus in bello as Juristenrecht developed by increasing legal academics led by the
Institut de droit international that adopted the Oxford Manual in 1880. Nevertheless, it was
impossible for the drafters, mainly composed of practitioners such as military men and diplo-

Convention period was practically extra-legal as a whole.

mats representing governments, to admit such academically alleged rules to be legally binding
in practice. They regarded pre-existing international law merely as 'a mass of rules hatched
in the brain of divers lawyers' and denied its obligatory force altogether.

The Martens Clause stating 'the principles of the law of nations' was not considered to be
regulatory in the battlefield, either. In this sense, it assumed no legal nature except as mere
'principles' representing the purpose of the Convention, but alternatively functioned as a diplo-
matic instrument persuading States participated in the Conferences to reach an agreement on
the norm-creation.

The Clausula Si Omnes possessed its own legal significance that was never invalidated,
at least by the Martens Clause, which had no regulatory force. For the drafters with severe
notion on the possibility of legal regulation, it was the only acceptable condition for the crea-
tion of legal order in war, that all belligerents explicitly took a pledge to act under common
rules prescribed in the Convention. In fact, the purpose of the Clausula Si Omnes was not to
exclude the applicability of the Convention at all as the prevailing view criticized, but rather
to secure its application to belligerent parties creating a real legal order in a practically extra-
legal state of anarchy.

The above considerations lead to the conclusion that the Clausula Si Omnes and the
Martens Clause were anything but standing in opposition to each other. They were both in-
dispensable for the Hague regime as norm-creating devices. In particular, considering the fact
that almost all international lawyers have been keen on the customary force of the Convention
combined with the Martens Clause, the positive contribution of the Clausula Si Omnes as a

norm-creating device should be properly appreciated.
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