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Summary

Subsidies, on the one hand, are used by governments to promote important objectives of
social and economic policy, but on the other hand may distort international trade. Thus, the
basic problem of international regulation of subsidies is how to reconcile legitimate government
policies to implement subsidies with concern about avoiding their trade-distorting effects. The
“injury-causality requirement” under the GATT,/WTO discipline for subsidies has been expected
to serve an important function of balancing the two competing interests, for it does not prohibit
subsidies in general but regulates only the trade-distorting subsidies.

The “injury-causality requirement” contained in Article XVI:3 of GATT, however, had
failed to perform its function properly in the past panel cases because of the practical difficulties
of establishing a causal connection between a subsidy and its alleged trade-distorting effect.
Thus, the purpose of this article is to analyze the “injury-causality requirements” contained in
the GATT, /WTO subsidy discipline, to demonstrate the difficulties in fact-finding under the
requirements, and to examine possible solutions to the problem.

Before the Uruguay Round, Article XVI:3 of GATT and Article X of the Subsidies Code
of 1979 regulated the export subsidies on primary products, and Article VI of GATT and Article
VI of the Subsidies Code dealt with countervailing duties against the subsidized imports. Under
the “injury-causality requirement” of Article XVI:3 of GATT and Article X of the Code, because
the required standard of proof was considerably high, a complainant faced the heavy burden of
proof of the trade-distorting effects caused by the defendant’s subsidization. By contrast, in the
cases where contracting parties attempted to impose countervailing duties against the subsidized
imports, the investigating authorities of these parties had relatively light task of fact-finding
under the “injury-causality requirement” of Article VI of GATT and the Code.

Although the effects of subsidization on international trade have been analyzed by
economists, it is almost impossible at this stage to establish clearly the causation between a
subsidy and its actual trade-distorting effects by economic analysis. The reason is that, in
theory, the analysis needs the calculation of elasticities of substitution between the subsidized
good and the related goods, but, in practice, such elasticities are extremely difficult to establish.
Therefore, under the “injury-causality requirement” of Article XVI:3 of GATT and Article X of
the Code, despite the technical limitations of verification, an injured country had an onerous
burden of proof of the effects caused by subsidization. Consequently, such an “injury-causality
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requirement” had failed to fulfill its balancing function, as the trade-distorting export subsidies
on primary products were left uncontrolled. Under the countervailing duty discipline, in
contrast, the burden placed on an investigating authority of an importing country has been
eased correspondent with the difficulties in demonstrating the alleged injury caused by the
subsidy. Accordingly, the “injury-causality requirement” of the countervailing duty discipline
may balance the interests of the importing country and the subsidizing country.

Under the WTO Agreement two approaches concerning the problem of the “injury-
causality requirement” can be found. One is new regulation of export subsidies which excludes
the “injury-causality requirement” entirely. This approach will bring about a satisfactory
solution to the problem, for it avoids the causation issue itself. The other is provisions for
actionable subsidies which shift the burden of proof of the alleged adverse effects caused by a
subsidy from the complaining party to the subsidizing party. Under this procedure, the “injury-
causality requirement” makes virtually no improvement, because the severe burden of proof is

simply shifted to the subsidizing state.
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